Our Ref: 210002

Chief Executive Officer
Shoalhaven City Council
36 Bridge Road
NOWRA NSW 2535
Email: council@shoalhaven.nsw.gov.au

Dear Sir/Madam,

Submission: Objection to Development Application DA20/2281
Property: 57 Victoria Street, Berry
1. Introduction
This submission has been prepared by Barker Ryan Stewart on behalf of the owners identified below. The
submission is in response to the notice of proposed development application issued by Shoalhaven
Council for the property at 57 Victoria Street, Berry (DA20/2281).
Landowners Address
53 Victoria Street, Berry
63 Princess Street, Berry
10 King Street, Berry
41 Edward Street, Berry
The proposed development, located on Lot B DP377349, comprises demolition of the existing dwelling
and construction of a new two storey dwelling with swimming pool. Figure 1 below is an extract of the site
plan illustrating the proposed development.
The landowners have concerns with elements of the design including:
•
•
•
•
•
•
•
•

Height, bulk and scale;
Privacy;
Western side setback;
Incompatibility with surrounding locality;
Lack of heritage impact assessment;
Inconsistency with DCP provisions;
Driveways; and
Errors in Statement of Environmental Effects (SEE) documentation.

Figure 2 below is an aerial view of the site and surrounding Berry area, which also identifies key
surrounding properties to be impacted by the proposal in relation to the subject property.
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Figure 1: Extract of proposed site plan

Key:
Subject Property
Key Properties

Figure 2: Aerial view of site and surrounding development (Source: Nearmap)
Barker Ryan Stewart have reviewed the documentation relating to this development application and
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have expanded on the concerns of the adjoining landowner as detailed below.
1.
Building Height, Bulk and Scale
The proposed maximum building height of approximately 7.587m is incompatible with the existing
environment, as well as the current and future desired streetscape. The immediate locality contains
smaller scale residential developments with heights significantly less than the proposed 7.587m, which
can be seen in the elevation extract and photographs below in Figures 3 to 5. The front elevation of the
proposed dwelling is significantly higher than the single storey residences at 53 Victoria Street and 61
Victoria Street.

Figure 3: Extract from south / front elevation

Figure 4: Existing single storey dwelling located at 53 Victoria Street (Google Street View)
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Figure 5: Existing single storey dwelling located at 61 Victoria Street (Google Street View)
The development is technically compliant with the maximum building height of 8.5m as per the Height of
Buildings Map contained within the Shoalhaven LEP 2014. However, the development is also required to
be consistent with the building height objectives contained within clause 4.3 of the Shoalhaven LEP 2014
and the development controls contained within the Shoalhaven DCP 2014.
The building height controls aim to preserve the environmental amenity of neighbouring properties and
ensure that buildings are compatible with the height, bulk and scale of the desired future character of
the locality. Surrounding development presents as single storey dwellings to the street with building
heights significantly less than the proposed 7.587m.
The proposed building height creates an unacceptable impact on the environmental amenity of the
neighbouring property to the west. The increased height results in an adverse overlooking impact which
significantly reduces privacy for the indoor living and outdoor private open space areas. The height
control objectives and performance criteria contained within the Shoalhaven DCP 2014 (Chapter G12:
6.1.2 Height and Setbacks) further support that development should not result in unreasonable
overlooking of neighbouring and nearby properties.
The proposed building height is also incompatible with the street character and will detract from the
amenity of existing and future development on Victoria Street. Figures 6 and 7 below illustrate
development along Victoria Street. The design of the proposal does not respect the scale of
development in the immediate vicinity as required by the following objective and performance criteria
contained within the Shoalhaven DCP 2014 (Chapter G12: 6.1.2 Height and Setbacks):
i.

Minimise the visual impacts of elements of the development that exaggerate the built form and
impacts negatively on desired future streetscapes.
P17.1 The height of development :… is compatible with the existing or desired future character of
the area.
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P17.3 The difference in building height between existing buildings and new development is
compatible when viewed from the public domain.
The height of the proposed development along with the proposed side setbacks exaggerates the bulk of
the dwelling which is incompatible with existing single storey development when viewed from the public
domain. The proposed design therefore does not meet the height objectives or controls within the
Shoalhaven LEP 2014 and Shoalhaven DCP 2014.

Figure 6: Streetscape and example of existing dwellings along Victoria Street

Figure 7: Streetscape and example of existing dwellings along Victoria Street
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Privacy

The proposed development will generate significant visual privacy impacts to surrounding dwellings as
shown in the extract from the Architectural Plans provided in Figure 8. Three (3) glazed openings are
provided to the first floor western elevation which is grossly inconsistent with typical single storey dwelling
development in the Berry township. Whilst it is common for dwellings to incorporate openings to a side
boundary these windows are typically contained within the ground floor with appropriate screening
provided to address visual and acoustic privacy impacts to surrounding development. In the context of
the surrounding area, the proposed design is considered to be a significant over development of the site.
The proposed first floor rooms and terrace directly overlook the windows of the living area, one bedroom
and front porch of 53 Victoria Street to the west with nil privacy screening provided. The proposed design
is also inconsistent with the following objective and performance criteria contained within the
Shoalhaven DCP 2014 (Chapter G12: 5.5 Visual and Acoustic Privacy):
i.

Ensure the design of the site and buildings minimises impacts on the amenity of future and
adjoining/adjacent living areas and principal private open space in relation to visual privacy,
overlooking and noise.
P7.1 The visual privacy of indoor living areas and private open space is protected.
P7.2 Direct overlooking of main internal living areas and private open space of other dwellings
and adjoining properties is minimised by building layout, location and design of windows,
balconies, screening devices, landscaping or other effective means.

Figure 8: Extract from west / side elevation
In addition, a fence is unlikely to mitigate privacy impacts of this degree due to the proposed height and
window openings close to the western side boundary. It is therefore considered to be highly inequitable if
Council determine that the privacy of 53 Victoria Street should be compromised to account for the
inefficient and incompatible design of the proposed two storey dwelling.
The proposed development will also generate additional privacy impacts to the north associated
primarily with building design that incorporates a higher provision of glazing than surrounding
development along with the first floor terrace, which will directly overlook the private open space area of
36 Princess Street as illustrated in Figure 9. A row of trees approximately 10m in height along the rear
boundary of the development site have also been removed. The privacy impacts of the proposed
development are further compounded by their removal, which was a significant visual barrier between
the two properties.
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Figure 9: Extract from north / rear elevation
3.

Western side setback

The proposed western side boundary setback for the ground floor is 1.0m, which increases to 1.9m for the
first floor. The Shoalhaven DCP 2012 requires a side boundary setback of 0.9m to habitable dwellings for
residential lots under 2000m². The proposed development is technically compliant with the side setback
control. However, the proposed side setback must also be consistent with the performance criteria for
side boundary setbacks. The side setback controls aim to ensure the distance between buildings on
adjacent properties allows for adequate retention of privacy and that the siting of new buildings
complements the existing setbacks. The proposed 1.0m setback for the ground floor and 1.9m setback
for the first floor is inconsistent with this clause as the proposed setbacks will result in an unacceptable
privacy impact on the indoor living areas and private open space of the adjacent property to the west,
as discussed above. It is also typical for development within this locality to be single storey with larger side
setbacks to reduce potential privacy impacts.
4.

Incompatibility with the established character of the locality

The proposed development comprising a two storey dwelling in an established single storey dwelling
locality is inconsistent with a myriad of objectives that require compatibility with the character of existing
buildings and prevailing streetscape. As evidenced in Figure 4 above, the adjacent property (53 Victoria
Street) incorporates single storey, large lot design with traditional façade and detached garage. The
proposed development is highly incompatible with the adjacent property and the proposal will generate
detrimental impacts to the landscape and built form of Victoria Street.
The visual aesthetics and articulation of the development, as viewed from front and side boundaries,
does not contribute to the existing streetscape and character of the local area nor is it consistent with
heritage buildings within the immediate locality. The design of the dwelling will significantly alter the
amenity of the area due to its visual dominance from the street. The modern design incorporates a range
of elements inconsistent with the desired character of the area including its excessive bulk and scale,
modular shape with flat roof, visually dominant garages, drive through driveway with covered entry and
an additional concrete access handle to further existing garages at the rear.
Development within the surrounding area is predominantly of fibro or weatherboard construction with
sheet metal or tile gabled roofs, as illustrated in Figures 6 and 7 above. The proposed rendered finish,
garage door materials and window glazing on the front façade does not make a positive contribution to
the character of the existing buildings and streetscape nor do the proposed materials, colours and
finishes reinforce the existing built form and environmental conditions of the locality. The proposal is
therefore inconsistent with the following objective and performance criteria of the Shoalhaven DCP 2014
(Chapter G12: 5.3 Local Character and Context and 5.4 Building Form, Design and Materials):
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Section 5.3
i.
Ensure that development enhances and makes a positive contribution to the character of
existing buildings and streetscapes.
ii.
Ensure that development is sensitive to the landscape, built form and environmental conditions of
the locality, particularly where there is a distinctive character, view or heritage significance.
Section 5.4
ii.
Ensure that new development enhances and makes a positive contribution to the character of
existing buildings and streetscapes and reinforces the built form and environmental conditions of
the locality.
P6.1 The selection of building materials and design complements existing development and is
sympathetic to the streetscape and existing landscape.
P6.2 The building design, detailing, finish, articulation and modulation of building facades provide
visual interest that enhances the streetscape and complements good quality surrounding
development.
The existing streetscape is highly vegetated as illustrated in Figures 4 and 7 above. The development
incorporates excessive hardstand surfaces with little landscaping within the front setback to
counterbalance the built form.
The development is highly incompatible with the character of the surrounding area and existing
development within the immediate vicinity of the site. Should the proposed development be supported
by Shoalhaven City Council, the unacceptable amenity impacts will be felt by surrounding residents that
have adhered to LEP controls and important DCP objectives that guide the provision of compatible
development within the locality.
5.

Lack of Heritage Assessment

The development site is located within proximity of a number of heritage items, and directly opposite two
heritage items as illustrated in Figure 10 below. One of these items is also listed on the State Heritage
Register under the NSW Heritage Act 1977. These two heritage items have the following descriptions:
Item

Address

Significance

Item no

Victorian Georgian style police residence
and lockup

56 Victoria Street, Berry

Local

102

Victorian Classical Academic style court
house including Cinnamomum camphora
(Camphor Laurel)

58 Victoria Street, Berry

State

103
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Figure 10: Extract from Shoalhaven LEP 2014 Heritage Map – Sheet HER_019E
A view of the heritage items from Victoria Street and the development site is shown in Figures 11 and 12
below.

Figure 11: View of local heritage item 102 (Police Residence and Lockup) from development site
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Figure 12: View of State heritage item 103 (Court House) from Victoria and Albany Street intersection
The heritage value of the area is important in terms of conservation and landscape values. The
development application does not include an adequate heritage assessment of the potential impacts of
the proposal on the heritage values of the local and State heritage items within the vicinity of the site. A
view of the development site from the heritage items is provided in Figure 13. It is likely when viewed from
the street and heritage items the proposed development will be visually obtrusive due to the dwellings
scale, excessive hardstand surfaces within the front setback, modern materials and finishes. The
development will detract from the heritage significance of the courthouse (State listed) and police
station as a consequence of its inconsistency with surrounding development and the streetscape. The
proposed developments visual impact may also affect the use of the courthouse as a weddings and
function centre.
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Figure 13: View of the development site from heritage item 103 (Court House) and example of
streetscape
It is important within areas where heritage is important, that consideration be given to the design of new
buildings so they fit within the character. Consideration should be given to fencing, setbacks, roof pitch
and design, garages, hard surfaces, height and any other elements that could detract from the heritage
significance of the nearby buildings or the area. The proposed building includes a flat roof, 2 storey
elements at the front, extensive hard surfaces, lack of front fencing details, numerous horizontal elements,
garage dominance and a modern out of character design.
Council should require a heritage management document to be prepared that assesses the extent to
which the carrying out of the proposed development would affect the heritage significance of the items
in accordance with clause 5.10(5) of the Shoalhaven LEP 2014. This should consider not only Council’s
DCP but also the Burra Charter and any relevant assessment documents prepared by NSW Heritage.
6.

Inconsistency with DCP Provisions

In addition, to the abovementioned DCP inconsistencies the proposal also does not meet the following
provisions of the DCP:
•

Demolition. Section 5.3 of Chapter G12 of the DCP looks at local character and context. The
objective relating to demolition of the existing dwelling includes the following:
iv. retain, incorporate or sympathetically treat existing dwellings or buildings that contribute to
streetscape character (including items of heritage significance or conservation significance).
Consideration should be given to retaining the current dwelling at 57 Victoria Street, as it is a
typical example of mid last century ‘post-war’ development. The existing building can therefore
be considered as historically significant within the streetscape and its surrounding context.
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Roof form. Section 5.4 of Chapter G12 of the DCP looks at building form, design and materials
including roof form. The performance criteria relating to roof form includes the following:
P6.3 Roof treatments are integrated into the building design and make a positive contribution to
the streetscape.
There are no similar flat roofed buildings within the streetscape and this creates an unacceptable
bulk and scale that is not consistent.
Tree and Vegetation retention. Section 5.8 of Chapter G12 of the DCP considers trees and
vegetation. An acceptable solution includes:
A12.1 Wherever practicable, existing mature shade/large canopy trees, vegetation and shrubs
shall be retained in the vicinity of side, rear and front setbacks (including on adjoining land).
No consideration has been given to the impact of the proposal, including hard stand areas on
vegetation on adjoining sites.
Width of Garages. Section 6.3.1 of Chapter G12 of the DCP looks at building form, design and
materials for single dwellings. The performance criteria require a proposal to ensure attached
garages do not dominate the street frontage but an acceptable solution includes:
A26.2 The width of garage facades addressing the street shall not exceed 9m or 50% of the
length of the frontage, whichever is the lesser.
The garage width of the proposal is over 9.5m and the three garages dominate the frontage of
the dwelling, being just under 50% of the overall width. There are no other comparable situations
in close proximity to the site with garages in the vicinity of the site, including 57 Victoria Street,
typically being detached and to the side or rear of dwellings.
Front fence. Section 6.3.4 of Chapter G12 of the DCP considers fences and walls. The
acceptable solution relating to fence height along the primary frontage includes the following:
A29.1 Front fences and walls along the primary frontage (see Figure 9), shall be no higher than
1.2m (averaged for sloping sites).
There are no specific details about front fence design, however on the elevation a measurement
of the height from the plans shows the fence is 1.5m which is higher than that permitted. Details
should be provided of the type and design of the fence and how it will work with the driveway
access.

It should be noted that the SEE provided with the application includes no detailed assessment of
consistency with the DCP provisions so there may be other non-compliances which have not been
picked up.
7.

Driveway

The proposed development incorporates two driveway crossings from Victoria Street and access handle
which is inconsistent with the following DCP objective (Chapter G12: 5.7 Vehicle and Pedestrian Access):
i.

Encourage driveway design that minimises visual impact, stormwater runoff and retains
established trees and vegetation.

The dual driveway design significantly increases the visual impact of the development when viewed from
the street and supports a large hard stand area that will also impact stormwater runoff. The impervious
concrete design spans a large portion of the front setback and most of the eastern side setback. The
degree of hard stand area is incompatible with surrounding single dwelling development which
incorporate single driveway crossings.
The design is also inconsistent with the associated performance criteria (P11.1) which confirms that
access arrangements are to be suitable for the development, P11.4 which is designed to minimise
stormwater runoff, increase landscaping and retain established trees and vegetation, and P11.5 which
promotes visual aesthetics of driveways including breaking up dominant design with landscaping and
screen planting. Further A11.3 allows a total maximum crossover width for the site of 6m, the total
proposed with the two driveways is over 10m which is going to create adverse impacts on the
streetscape and has the potential to impact on street trees (mentioned below).
The degree of impermeable concrete surfaces proposed within this development should ultimately be
reviewed in relation to the prevailing development type within Victoria Street and the nearby heritage
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items. The proposed concrete within the front and eastern side setback of the site is excessive and will
facilitate substantial impacts to visual amenity and the character of the area, particularly considering the
locality is representative of single width access handles with landscape buffers between allotments.
The development application has also failed to take into consideration the impact the proposed
driveways will have on the existing street trees within the Victoria Street reserve.
It should also be noted that the plans refer to a driveway access handle along the eastern boundary.
There is concern that this appears to relate to more of a battle-axe arrangement rather than a single
dwelling. Details of what this actually means should be provided.
8.

Errors in SEE

The Statement of Environmental Effects (SEE) provided with the Application includes a number of errors or
misinformation which creates a concern with the remainder of the documentation and its validity and
accuracy. Some of the errors that have been found include the following:
•

Page 5 includes the following comment relating to architectural design and streetscape:

•
•

There is no detail about how it will integrate into the streetscape and how a flat roofed dwelling
respects and responds to the other structures in the streetscape, including a number of heritage
items.
Page 8 includes a map of Dapto which is over 40km from Berry.
Page 11 includes the following comment relating to heritage listing:

•

This relates to the incorrect LEP and also suggests there are no heritage items within immediate
proximity of the site. The image above shows that this is not correct.
Page 11 includes the following comment relating to flooding and site constraints:

The spatial viewer from the Dept of Planning shows that the site is flood affected, close to a
riparian area as well as impacted by Acid Sulfate Soils (ASS), Class 5 as shown in the extracts
below.

•

•

A flood impact assessment or overland flow study should be considered as well as whether the
pool will impact on ASS and need an applicable management plan.
Page 11 includes details relating to LEP provisions that include a 35% minimum landscaped area.
There does not appear to be a minimum landscape area provision within the LEP and the DCP
provision is 40%. Further the DCP requires 35% of the front setback should be landscaped. These
specifics should be clarified.
Page 14 includes the following statement under the heading parking and site access:
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This paragraph is not consistent with the survey or site plan. There is no fibro garage or path from
the driveway to the dwelling. The driveway goes direct to the front door. There is a shed in the
rear yard, and should this be proposed to be converted to a dwelling, then additional information
should be provided as part of this application, including plans for a proposed secondary dwelling
or dual occupancy.
Page 18 includes the following statement:

As detailed above the site is flood affected and there are a number of heritage listings close to
the site and in the area, including a State listing opposite the site.
Page 19 references a “proposed two storey dwelling at the rear of the site”. There does not
appear to be any plans for another dwelling at the rear of the site?
Conclusion

The proposed development is highly incompatible with the existing and future character of the
surrounding locality and approval of this development by Shoalhaven City Council is likely to set a
precedent for other incompatible development in the immediate area.
A review of the proposal, vetted primarily against objectives and controls of the Shoalhaven DCP 2014,
indicates that the proposed two storey dwelling is highly inconsistent with a number of key considerations
designed to maintain or enhance residential amenity. The proposal will result in significant adverse
impacts to residential amenity, visual privacy, nearby heritage items and desired character of the area,
in addition to potential detrimental stormwater runoff impacts.
Whilst the proposed land use is permissible in the zone, it is acknowledged that Council is afforded the
opportunity to refuse the proposal should the bulk and scale be deemed unsuitable for the locality. A site
inspection and visual assessment of surrounding development should immediately reinforce the issues
raised in this submission. It is evident that the proposal is inappropriate for the site and will generate
significant long-term amenity impacts on surrounding development, neighbouring residents and the
environment.
There are also a number of site constraints that have not been considered in the proposal, including
flooding, ASS and heritage. Of particular importance to the Berry community and the neighbours is the
lack of any heritage ‘impact’ assessment of the site and nearby heritage items. This should be provided
in accordance with Clause 5.10 (5) of Shoalhaven LEP 2014.
It is clear that the site cannot support a dwelling of this scale without impacts to the streetscape and
nearby heritage items. The proposed development should therefore be refused on grounds of
incompatibility with the existing, desired and future character of the Berry township and immediate
locality, and adverse heritage impacts that have not been assessed. Should amendments be made to
the application including a heritage assessment and or a review of anomalies in the SEE, the application
should be re-exhibited to enable appropriate consideration of the documentation and additional
comments to be submitted should they be required.
Yours faithfully,

Lisa Wrightson | Planning Manager & Heritage Advisor
Barker Ryan Stewart Pty Ltd
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