SEACLIFF PLANNING

Stephen Dunshea
Chief Executive Officer
Shoalhaven City Council
Attn: Phil Costello/Andre Vernez
RE: DA20/1621 for 260 Mount Hay Road, Broughton Vale
Dear Phil and Andre,
Seaview Planning has been engaged by Robyn and Richard Baxendale, residents and
owners of land adjoining the development site to the north west of the proposed development at 260 Mount Hay Road (MHR). Our submission has been prepared in response to Council’s notification of the above mentioned DA.
The Baxendale’s wish to raise strong objections to the development proposal, which
they regard as a “function centre by stealth” and an “audacious attempt to circumvent
the legislative requirements relating to camping grounds and the SDCP provisions
governing tourist accommodation development”.
By characterising the proposal as a ‘Primitive Camping Ground’ this would effectively
bypass the provisions of Subdivision 9 of Part 3, Division 3 of the Local Government
Camping Ground Regulation 2005. Throughout the DA, the terms ‘Primitive Camping’
and Glamping are used interchangeably, when in fact they are at opposite ends of the
camping spectrum.
Many additional factors are also of concern. A clear inconsistency with current planning
controls suggests issues including safe access to the facility, increased traffic flow, privacy, amenity, views, visual impact/scenic quality and waste disposal have not been
adequately addressed. The management plan is ambiguous and extremely light on
detail, as are aspects of site suitability, bushfire threat, recurrent flooding of access
roads, and emergency evacuation/management.
We provide expert advice from a suitably qualified traffic consultant, regarding the viability of the existing access road at its current capacity, as well as the impact of an in-

PO Box 702 Thirroul NSW 2515

0490 954 235
1

www.seacliffplanning.com.au

creased traffic flow should this DA be approved. This information will provide an independent evidence base to inform and support any future decision on the DA.
The Baxendale’s wish to raise the following concerns with the proposal.
1.0 Overview
Taking into account the site constraints/characteristics, adjoining development on the
nominated site, as well as existing facilities and approved land uses, the location, nature and scale of this proposed development is unsuitable.
Any further intensification of use is likely to result in significant adverse impacts to the
adjoining and nearby property owners. This has the potential to exacerbate a range of
issues (including safe access) that are already apparent and have not been appropriately addressed to date.
Based on the details provided the proposed primitive camping ground does not appear to ‘low impact’ as set out in the DPIE circulars PS 06-001 and PS 05-007. Despite
the overall size of the subject site (43.23ha), parts of the proposed development are
located in close proximity to the Baxendale's property.
There are also various anomalies in the DA documentation that create ambiguity. The
details regarding the central aspects of the proposal are particularly vague, with the
development described as both ‘primitive’ camping and ‘glamping’.
Glamping provides accommodation and facilities of a higher standard than traditional
camping, whereas the legislative requirements for PCGs are much less stringent than
for camping grounds.
Essentially the two are contrary terms at opposite ends of the spectrum with very different implications. This is usually for good reason, as PCGs are intended to provide
very basic ‘primitive’ accommodation, for which only a token nightly fee is payable. The
overnight fee for a glamping tent site is typically around $400.
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The proposed accommodation and individual amenities outlined in the DA are in
keeping with a luxury standard. There is therefore a clear and strong economic incentive to adopt the PCG description, as this would circumvent compliance with relevant
legislative controls. Based on the information provided, this does not appear to a Primitive Camping development.
Glamping structures are generally permanent or semi-permanent structures that are
freestanding, self-contained and used for the purpose of tourist accommodation.
This is a boutique form of development pitched at a niche market that is very different
from a PCG. The planning controls and other associated requirements for these uses,
would be more appropriate and also more stringent. The proposed PCG categorisation would effectively bypass significant controls and potentially compromise public
health and safety, avoiding costs.
The proposal can potentially involve the erection of conventional tents ‘clients to bring
their own’, bubble tents or tiny homes. Again, there are different implications arising
from each which need to be carefully evaluated and considered, including access,
transport and logistics. Of particular concern is that ‘no PCG structure should remain
on site unoccupied for more than 24 hours.
In light of the above, it would be prudent for Council (in the public interest) to request
clarification regarding details of the actual intended use of this facility from the Applicant, to determine the most appropriate land use definition.
We understand that Council is reviewing a range of emerging innominate uses, eg.
glamping, tiny homes, pop up canvas tents, plastic igloo. This submission confirms that
these types of uses are problematic and do not fit the Standard Instrument LEP definitions. The appropriateness of these forms of accommodation should ideally be reviewed as part of Council’s strategic future planning.
In the interim the cumulative impacts of these forms of development should be carefully considered, particularly as they become more common in the LGA. Whilst it is reasonable to allow for an economic use of the site (and we note this has already been
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provided via the approved tourist and visitor accommodation on this site), this should
not be extended to come at the expense of the surrounding properties.
It is necessary for Council to review and consider the historical background of development on this site, to determine any potential land use conflicts. The compatibility
and compliance with conditions of past development and track record of the operator/
applicant should also be pertinent considerations.
In this regard, it is important to view the proposal holistically. It seeks to provide high
end additional tourist and visitor accommodation essentially in a sensitive location,
where the infrastructure is inadequate to cater for the existing development, let alone
the proposed new development.
2.0 The Site
The site is located at 260 Mt Hay Road Broughton Vale, as shown in Figure 1 below. It is
located less than 5km north west of Berry.

Figure 1: Location Map of Subject Site (Source: Google Maps)
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The primary land use is rural residential and high end tourist accommodation.
The subject land and surrounding lands are situated in an environmentally sensitive
area, where there is mix of established rural residential development on large lots with
agriculture and primary industry production occurring. In addition, there is low impact
residential development in areas with special ecological, scientific or aesthetic values.
An aerial photo of the subject land is provided in Figure 2 below.

Figure 2: Location Map of Subject Site (Source: Six Maps)

Mr and Mrs Baxendale’s property is located in the triangular wedge as indicated in
Figure 2 above.
3.0 Adjoining Land
The adjoining property at 291 Mt Hay Road is owned by our clients. It is situated on the
high side of the proposed camp ground.
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The existing residence, ancillary structures, outdoor entertaining area and landscaped
gardens are orientated to capture the available outlook and views to the south, over
the site. Figures 3 and 4 indicate the sight lines from the client’s property.

Figure 3: Distant View of Proposed Camp Site Through Trees from Outdoor Entertaining Area (Source: Seacliff Planning)

Figure 4: View Towards Proposed `Camp Kitchen Facility’ from the Southern Boundary of
No. 291 (Source: Seacliff Planning)
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The site analysis fails to acknowledge the location of surrounding development and
the context in which the proposed new works will occur. As such the proposal fails to
respond appropriately to the development adjoining the site.
The relationship between both properties and the proposed location of development,
means that impacts will be concentrated on Mr and Mrs Baxendale’s property. We envisage this will adversely affect their property values for the reasons outlined in this
submission.
4.0 The Proposal
The proposed development is detailed in the Statement of Environmental Effects (SEE)
and/or the attached plans to include:
- Installation of six (6) tent sites with elevated platforms with private bathrooms and
outdoor bath;
- Communal facility that contains a camp kitchen of approximately 220m2 in size, with
substantial lounge and dining areas, games room, along with extensive outdoor
decking;
- Flexibility to allow for proprietary tent structure, bubble tent, tiny home, “or without
accomodation on site for clients to bring their own”;
- Two (2) people to be accommodated at each site, which results in a total of twelve
(12) patrons.

CLIENTS RESIDENCE
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Figure 5: Site Survey (Source: SET Consultants)

Figure 6: Site Survey (Source: SET Consultants)

Figure 7: Site Survey (Source: SET Consultants)
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CLIENTS RESIDENCE

Figure 8: Site Waste Management Plan (Source: Harris Environmental Consulting)

5.0 Characterisation of the Development
It is not appropriate to assess the development under legislation intended for the most
basic, low cost 'primitive camping’. This would circumvent the Local Government 2005
Regulation, Part 3 Division 3, Subdivisions 1 to 8, which specify requirements for camping grounds, including access road widths and surfaces, proximity of fire hydrants and
hoses, accessible facilities.
Glamping structures are generally permanent or semi-permanent structures that are
freestanding, self-contained and used for the purpose of tourist accommodation. This
is a boutique form of development pitched at a niche market that is very different to a
traditional primitive campground (PCG).
In 2015 the Department of Planning and the Office of Local Government issued a discussion paper that proposed improvements to the regulation of camping grounds. In
Section 7.1 it raised concerns about the luxurious accommodation and facilities afforded by glamping and the "need to provide controls around these forms of more permanent structures to differentiate them from the traditional tents."
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Accordingly, there is an inherent conflict in characterising the genuine use of glamping
as primitive camping, as these uses are at complete opposite ends of the spectrum.
The legislative requirements for PCG’s are much less stringent than for camping
grounds. This is usually for good reason as they usually provide for very basic (i.e primitive) accommodation, which is not very sophisticated in terms of comfort or convenience.
PCG’s are lower key than conventional camping grounds. They are typically located in
national parks, remote or undeveloped areas, where there is minimal infrastructure.
There are usually pit toilets, no running water, no other buildings and/or permanent
structures, and no adjoining neighbours that will be affected by the development.
6.0 Anomalies/Inconsistencies
6.1 Communal Camp Kitchen
The communal facility contains a camp kitchen of approximately 220sqm in size, with
substantial lounge and dining areas, games room, along with extensive outdoor decking.

Figure 9: Extract Plan of the Proposed Camp Kitchen (Source:SET Consultants SEE)
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The size of the 'Camp Kitchen’ is not proportionate to the demand likely to be generated by a total of 12 patrons (as cited in the DA). Therefore, we question the nature of
the proposed use and potential that this facility may be used for events/functions.
This would severely impact the adjoining neighbours and we believe the communal
facility should be scaled back to an appropriate size, similar to other comparable facilities.
This would ensure it is fit for purpose and avoid any potential issues in terms of future
use, once constructed. It is understood the facility “has been designed with a secondary function as a refuge building in the event of a bushfire where evacuation of the
site is not feasible”. We have significant concerns regarding this as detailed in the
bushfire section of this report.
6.2 Size and Nature of Tent Site Platforms/ Accommodation
We note the actual size of the platform is also unclear. Circular platforms are nominated on plan at a scale that is indiscernible and square/rectangular platforms are shown
in the SEE with minimum dimensions of well over 70 sq m which is similar to a cabin/
granny flat.
There is considerable ambiguity in terms of the nature of the proposed accommodation (e.g, flexibility for proprietary tent structure by others to manufacturers recommendations which suggests glamping tents that may be permanently fixed and/or continuously in rotation) this would increase potential impacts and add more pressure on
the road in terms of access, transport and logistics.
It is unclear as to whether caravans, motor homes or the like will also be permitted,
which again would have significant implications for the existing access road.
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Figure10: Extract of the Floor Plan for the Tent Site and Amenities Structure (Source: SET
Consultants)

Figure 11: Extract of the Floor Plan for the Tent Site and Amenities Structure (Source: SET
Consultants)
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6.3 Surrounding Development
The site analysis fails to acknowledge the location of surrounding development and
context in which the proposed new works will occur. Nor does it address the irregular
shape and size of the existing allotments and/or pattern of subdivision, which is unusual and requires a site specific and unique design response.
As such, the proposal is unacceptable as it fails to respond appropriately to surrounding development immediately adjoining the site.
6.4 Number of Campers
We note the difficulty in limiting/controlling the number of patrons and implications of
any additional campers, which would significantly increase the associated risks and
implications of development, to unreasonably impact the adjoining neighbours.
The size of the platforms and facilities could easily accommodate 4-6 patrons and we
note this in not uncommon for other facilities with similar footprints.
6.5 Operational Plan of Management
The Operational Plan of Management (OPOM) is not comprehensive and is inadequate to assess how the proposed facility will function, or how it will interact with the
existing Mount Hay Retreat. In fact, it fails to address the situation of the existing facility
on the site and therefore only accounts for a limited range of functions potentially to
be undertaken.
Hence, it is difficult to ascertain the meaningful impacts on the nearby/surrounding
residents in terms of amenity. An audit of previous approvals is necessary to allow
Council to make an informed determination of the current proposal so as to quantify
and assess any additional impacts in light of the existing approved development.
As it stands, the OPOM as to how this proposed facility will be run is very light on detail. It indicates that management lives ‘on site’, however the clients have indicated that
they reside more than 500m away, on the eastern side of Mount Hay Rd, in a residence
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oriented to the east (i.e. facing away from the proposed development site. This means
in real terms, there will be no opportunity for direct supervision or management of activities on site.
Hence, issues such as monitoring of alcohol consumption, adherence to bushfire prevention strategies, monitoring of noise levels and garbage disposal issues etc. could
potentially go unchecked.
This is of particular concern to my clients, with several aspects of the developments
(e.g. the parking area, 'camp Kitchen' and at least one 'platform' just 100 meters from
their boundary). They have raised further concerns at potential raucous behaviour by
numerous ‘campers’ so close to their home, particularly when young family members
are in residence.
7.0 Matters for Consideration
7.1 Land Use and Permissibility
Camping grounds are permitted on the E3 Environmental Management portion of the
site. A camping ground means an area of land that has access to communal amenities
and on which campervans or tents, annexes or other similar portable and lightweight temporary shelters are, or are to be, installed, erected or placed for short
term use, but does not include a caravan park.
The DA states:
• Each tent site has a permanent base, with timber boardwalk, ensuite amenities &
luxury bath;
• Permanent facilities capable of supporting tent structures such as; a bubble tent, tiny
home
• Each tent site is provided with an amenities structure for private use.
Based on the proposed description of development, it is unclear as to whether the
structures will be portable, lightweight and/or temporary. In effect, they may be erect-
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ed on a permanent basis similar to the tents at Paperbark Camp for example at Woollomia.
7.2 Shoalhaven Local Environmental Plan 2014
SLEP 2014 Aims include: (e) to minimise the risk of harm to the community through the
appropriate management of development and land use.
The proposal is inconsistent with the above aim and increases the risk of harm to the
local community through inappropriate development and land use.
8.0 Bushfire Risk
8.1 - Location
The proposed development is surrounded by dense bushland that slopes severely to
the south and west. A range of issues from the recent fire season, which directly threatened our clients’ property, resulted in their prolonged evacuation.
The clients have indicated that all Mount Hay Road residents were previously advised
during the recent extreme bushfires that the RFS (Broughton Vale RFS) could not attend their properties in the event of a bushfire emergency.
8.2 – RFS Planning for Bushfire Protection
The reasoning given by the RFS was that due to the narrow single lane access, it would
be not be possible to ensure the safety of RFS volunteers and equipment. This advice
is confirmed in the NSW Rural Fire Service document Planning For Bushfire Protection
(PBP), November 2019.
“The aim of PBP is to provide for the protection of human life and minimise impacts on property from the threat of bushfire, while having due regard to development potential, site characteristics and protection of the environment.”
Strategies are based on a combination of the following principles:
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- Controlling the types of development in bushfire prone areas in order to avoid any
potential issues from the outset;
- Minimising the vulnerability of buildings to ignition and fire spread; - Enabling appropriate access and egress for the public and firefighters;
- Providing adequate water supplies for bushfire suppression operations;
- Focusing on property preparedness including emergency planning and property
maintenance requirements.
- Facilitating the maintenance of asset protection zones, fire trails, access for firefighting, and on site equipment for fire suppression.”
Hence appropriate access and egress for the public and firefighters is paramount.
In that document at Table 5.3b, it is stated among other requirements that:
“dead end roads are not recommended, but if unavoidable, are not more than 200 metres in length, incorporate a minimum 12 metres outer radius turning circle, and are
clearly sign posted as a dead end;
where access/egress can only be achieved through forest, woodland and heath vegetation, secondary access shall be provided to an alternate point on the existing public
road system; and
one way only public access roads are no less than 3.5 metres wide and have designated parking bays with hydrants located outside of these areas to ensure accessibility to
reticulated water for fire suppression”
For Primitive Camping Grounds the PBP advises (Section 6.3):
“Primitive camping – Primitive camping is generally more remote from urban areas and
is defined as having only a limited range of facilities. This is covered by the Local Government (Manufactured Home Estates, Caravan Parks, Camping Grounds and Moveable Dwellings) Regulation 2005. The NSW RFS discourages the use of primitive camp
grounds in high risk and isolated bush fire prone areas during periods of elevated
bush fire danger.”

16

and further at Section 6.8b
“Primitive camping: Firefighting vehicles are provided with safe, all-weather access to
structures and hazard vegetation. Access is provided in accordance with the property
access requirements of Table 5.3b.”
8.3 – Specific Vulnerabilities
It follows that in the event of a bushfire, occupants of a tourist development may be
more susceptible and/or difficult to evacuate as they will be unfamiliar with their surroundings.
This also has flow on effects for the existing MHR residents to the north likely to be impacted in the event of an emergency. In light of recent bushfire events in the Shoalhaven experienced earlier this year, last minute decisions re evacuation can be critical.
As bushfire prone land, the proposed development is an ‘Integrated Development’
pursuant to Section 4.46 of the EPAA 1979. As such the proposal will require approval
under Section 100B of the Rural Fires Act 1997.
In addition, a Bush Fire Safety Authority (BFSA) from the NSW RFS will be required as
the development is for a Special Fire Protection Purpose (SFPP). An SFPP development
is one which is occupied by people who are considered to be at risk members of the
community. SFPP developments include tourist accommodation.
All of the above issues raise serious concerns with the out of date bushfire report provided by the Applicant (prepared over a year ago) and fails to address current legislative requirements contained in PBP 2019 and in particular the PBP issues addressed
above.
9.0 Access and Traffic
Mt Hay Road is a steep, single lane access road, with limited opportunities for passing,
that extends for several kilometres through various properties. A large portion of the
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road surface is unsealed and contains potholes. At its narrowest point it has severe
drop-offs and a hairpin followed by right angled bends.
We have commissioned Transport and Traffic Planning Associates (TTPA) to prepare a
technical review of the traffic and safety aspects of the proposed development. That
report will be submitted to Council concurrently with this document.
The clients have advised that in their opinion, MHR has been at capacity for some time.
The further introduction of a particularly vulnerable road users as recognised by the
RFS (tourists with no local knowledge of potential hazards of this road) makes it vital
that Council understands the ongoing and accelerating risk to public safety should this
proposal be accepted.
The access details provided in the SEE are limited to one paragraph. There is no mention of the existing tourist accommodation on site. There is no mention of the condition of the road or the extent and history of the bushfire threat with respect to evacuation under emergency conditions.
We ask that the applicant provide a detailed survey of the existing access road along
with a Traffic and Parking Assessment, which reflects the existing facilities and operational functions of the existing approved tourist Retreat, including all of the other buildings/uses on site.
In the absence of this information, it is not possible to form a definitive position on the
suitability of the site for the proposed development.
Relevant considerations include how trucks and delivery vehicles servicing the resort,
will navigate the existing steep and narrow road, with additional demand/increased
frequency of use as a result of the proposed development.
Our clients have “experienced several incidents on the road involving trucks accessing
existing tourist accommodation on site, which have blocked the road, resulted in local
traffic delays, and were potentially dangerous for vehicles involved”.
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It is understood there are supermarket deliveries, linen services, waste management,
maintenance contractors, in addition to the owners, guests and nearby surrounding
residents.
Road use is considered to be at capacity and the existing passing bays do not appear
to have been maintained. I am advised that these are specified as conditions of consent in previous development applications.
Refer attached photos provided by the client of a recent event where a delivery truck
servicing the existing facility became stuck whilst trying to turn around in a passing
bay, when a large gas delivery truck coming the other way blocked its path on a steep
section of road.

Figure

Figure 12 : Delivery Truck Blocking Road Access with Limited Opportunities for Passing
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Figure 13: Traffic Blocked Due to Insufficient Area for Trucks to Pass (Source: Provided by Client)

It is understood that at least three (3) times in the past six (6) months the bridge at the
bottom of the road was severely flooded or impassible for hours, requiring a major
exercise to clear.

Figure 14: Flooding on Mt Hay Road (Source: Provided by Client)
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Figure 14: Flooding on Mount Hay Road (Source: Provided by Client)

Also, access to the proposed camp ground has been underwater for more than 10
days (500mm at its deepest).
There have been other incidents of fallen trees which we are advised have not been
appropriately managed. As a result, guests were blocked from exiting the resort.
12.0 Legal Access
Council must review the legalities regarding use of the existing access road to determine whether owners consent has been obtained from all of the required parties,
namely land owners burdened by the right of way over their land. Alternatively, the
application could be considered invalid and should be either refused or withdrawn.
Comments from the clients regarding access are provided in Attachment 1.
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13.0 Conclusion
In conclusion, as initially stated, the Baxendale’s maintain very strong opposition to the
proposed development, which they perceive to be “an attempt to exploit the provisions of the Local Government Camping Ground Regulation 2005 to obtain a function
centre by stealth”.
The characterisation of luxury accommodation permanent structures as a ‘primitive
camping ground’ flies in direct contradiction to Department of Planning advisory information and the plain language policy adopted by the NSW Government for all legislation in 1986. The terms ‘Primitive Camping’ and Glamping are used interchangeably, when in fact they are at opposite ends of the accommodation spectrum.
The proposed development is contrary to the aims of SLEP 2014 and does not comply
with SLEP land use permissibility definitions or many provisions of SDCP Chapter 15
Performance Criteria.
There are also a number of deficiencies and inconsistencies with the development
proposal which are indicative of its ill-conceived and surreptitious nature. The proposal’s failure to respond to the characteristics of the site, including the inherent site constraints, will result in overdevelopment.
It is our clients’ opinion that given the topographical access constraints identified in
both this submission and the Road and Traffic report prepared on their behalf, particularly in its upper section beyond the hairpin bend, it is abundantly clear that no commercial enterprise or development should ever have been considered on this access
road,.
On the basis of the submissions outlined in this letter of objection, it is considered that
the development proposal does not warrant Council’s development consent. Design
changes are not recommended to ameliorate the impacts of development, as this
would be insufficient to address the above concerns
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Sincerely yours,

Kristy Patouklias
Director - Town Planner
0490 954 235
kristy@seacliffplanning.com.au
www.seacliffplanning.com.au

Reproduction of this document or any part thereof is not permitted.
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Attachment 1 - Summary of Legal Access Issues provided by Clients
The only vehicular access to the proposed development site is via MHR, comprising an
Easement (Right of Way) over Lot 103 in DP786955 (Boynton Park), 260 MHR and a
section of the road of doubtful ownership between the two. All MHR properties
benefit from Boynton Park’s easement.
The terms of this access for all parties concerned has been a source of ongoing disagreement and dispute (including the Applicant). We understand there are no terms
and conditions of easement on title of Lot 103’s S88b instrument in this matter.
In 2019, MHR residents and the owner of Boynton Park collectively sought legal advice
to amend this irregularity, and to take the necessary steps to have new S.88b instruments drafted, setting out the rights and responsibilities of all benefitting and burdened properties. Other than the Applicant, all parties agreed to simultaneously terminate the current Section 88B Instrument on their titles and replace them with new
instruments setting out the current state of affairs, including the apportionment of
costs. The Applicant refused to participate or contribute to this exercise. Without unanimous support, this project was derailed and failed to proceed. In the period since, two
supporters of this project (owners of 89B and 89C MHR have sold up and departed.
This issue is at the heart of ongoing disputes regarding MHR upkeep and maintenance, and consequently, a significant factor in why this access road continues to deteriorate.
We understand that under Cl.49 of the Environment Planning & Assessment Regulations (2000), the Applicant is required to obtain permission from a burdened property
owner for an intensification of use of the ROW (existing easement). Alternatively, the
application could be considered invalid and should be either refused or withdrawn.
Council must review the legalities regarding use of the existing access road to determine whether owners’ consent has been obtained from all of the required parties,
namely landowners burdened by the right of way over their land. Alternatively, the application
could be considered invalid and should be either refused or withdrawn.
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